IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
JAVES LEATH E NO. 93-386-2
MEMORANDUM
Bartl e, C. J. Decenmber 29, 2008

Before the court is the notion of Janes Leath for
nodi fication of sentence pursuant to 18 U. S.C. 8§ 3582(c)(2).

On February 25, 1994, Leath was convicted by a jury of
conspiracy to distribute cocaine base (crack) in violation of 21
US. C 8§ 846. During Leath's sentencing hearing in My, 1994,
the court found that he was responsible for the distribution of
nore than 84 kil ograns of cocai ne base, which resulted in a base
of fense | evel of 42 under the applicable version of the
Qui delines. Leath received a nine-level enhancenent that
i ncluded one level for drug trafficking activity near a school,
two | evels for possession of a gun during drug trafficking
activity, two levels for threatening to kill the nother of a
Wi tness against him and four levels for his role in the offense.
Wth a total offense level of 51 and a crimnal history category
of IV, the court sentenced Leath to the Guidelines range of life
i mprisonnment. Qur Court of Appeals affirnmed the conviction and

sentence on April 27, 1995. United States v. Rivers, 54 F.3d 770

(3d Gir. 1995).



I n 1996, based on Leath's notion for a reduction of
sentence, the court found that Guidelines Anendnment 505 had
reduced Leath's base offense level from42 to 38. The court
nonet hel ess concluded that Leath's nodified total offense |evel
of 47 and crimnal history category of IV still resulted in a
Gui delines range of life inprisonment. The court denied Leath's
notion for reduction of sentence.

Title 18 U.S.C. 8§ 3582(c)(2) permts the reduction of a
def endant's sentence when he was "sentenced to a term of
i mpri sonnment based on a sentencing range that has subsequently
been | owered by the Sentencing Comm ssion.”™ 18 U.S.C.

§ 3582(c)(2); U S.S.G 8§ 1B1.10(a)(2)(B). Leath relies on the
Sent enci ng Conmi ssion's adoption of Amendnment 706, which | owers
retroactively the Guidelines range for possession and

di stribution of certain anounts of crack cocaine. Prior to the
adopti on of Amendnent 706, the Sentencing Guidelines assigned

of fense level 38 to any quantity of cocai ne base of 1.5 kil ograns
or nore. The anmended Cui delines now assign offense |evel 38 only
to a quantity of cocaine base of 4.5 kilogranms or nore. U S. S G
8§ 2D1.1(c)(1).

Here, the court found that Leath distributed over 84
kil ograns of cocai ne base. Thus, Leath would have received a
base of fense I evel of 38 and a total offense |evel of 47 even
under the anended Cuidelines. Because Leath was not "sentenced
to a termof inprisonnent based on a sentencing range that has

subsequently been | owered by the Sentencing Commi ssion,” he is
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not entitled to a sentence reduction under 8 3582(c)(2). See,

e.qg., United States v. Jones, --- F.3d ----, 2008 W. 4934033, at

*2 (11th Gr. Nov. 19, 2008); United States v. Wight, Crim No.

93-386, 2008 W. 2265272, at *1 (E.D. Pa. June 3, 2008).
We further find that Leath's argunents based on United

States v. Booker, 543 U. S. 220 (2005), and Kinbrough v. United

States, 128 S. . 558 (2007), are neritless. Qur Court of
Appeal s has expl ai ned that when a district court hears a notion
under 8 3582, its discretion is "constrain[ed] to the retroactive

anendnent at issue ..." because a reduction pursuant to 8 3582

does not constitute a "full resentencing.” United States v.

McBride, 283 F.3d 612 (3d Cr. 2002). On that basis we will deny
application of Booker and Kinbrough on notions under
§ 3582(c)(2). See United States v. R vera, 535 F. Supp. 2d 527,

531 (E.D. Pa. 2008); Wight, 2008 W. 2265272, at *1.
Accordingly, we will deny Leath's notion for reduction

of sentence pursuant to 18 U . S.C. 8§ 3582(c)(2).



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
JAMVES LEATH NO. 93-386-2
ORDER

AND NOW this 29th day of Decenber, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of Janes Leath for nodification of
sentence pursuant to 18 U S.C. 8§ 3582(c)(2) is DEN ED.

BY THE COURT:

[s/ Harvey Bartle II|

C. J.



